JESSE R GALLINS
| BLA 96-44 Deci ded August 19. 1998

Appeal froma Decision of the Galifornia Sate Gfice, Bureau of
Land Managenent, renanding a notice to conduct operations on nmining cla m
CAMC 233444 to the Barstow Resource Area G fi ce.

Affirned in part; set aside in part and renanded.

1. Admini strative Procedure: Administrative Revi ew -
Appeal s: General | y--Rul es of Practice: Appeal s: Notice

of Appeal

In keeping wth the principle that the filing of a
noti ce of appeal vests excl usive authority over the
natter under appeal wth the Board of Land Appeal s,
BLMnust forward the case (as represented by BLMs
case file) to the Board wthin no nore than 10 wor ki ng
days so that it may exercise its authority to resol ve
the di spute.

2.  Appeals: Generally--Rules of Practice: Appeal s:
b sm ssal

A BLMstate director's office decision specifically
ruling that clay being renoved froma mning claim
is coomon or ordinary clay not subject to | ocation
under the General Mning Law but is instead a

mneral naterial sal able under the Material Sales Act
of July 3, 1947, is properly set aside. The proper
procedure for such determnation is for BLMto
prepare a mineral examnation and institute contest
proceedi ngs. However, BLMproperly allows the cl ai nant
to renove the clay pending the outcone of the mneral
exam nation and/ or contest proceedi ngs, provided that
the clai nant pays the sal e value of the clay into
€sCr ow

APPEARANCES  Jesse R llins, Barstow CGalifornia, pro se.
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(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Jesse R llins has appeal ed fromthe August 17, 1992, Decision of
the Galifornia Sate dfice, Bureau of Land Managenent (BLMor Bureau),
renanding a determnation of the Barstow GCalifornia, Resource Area
Manager, BLM which rejected a notice to conduct mining on the Percy #1
P acer mning claim CAMC 233444, and recommended that a mineral material
sal es be arranged.

O February 20, 1992, Gllins filed a Notice to Mne proposing to
mne 5 to 10 thousand tons of clay fromthe Percy placer claim
situated in San Bernardino Gounty, Galifornia. 1 March 9, 1992, the
Bar st ow Area Manager rejected the notice on the grounds the naterial
proposed to be mned is a conmon clay and not | ocatabl e under the mining
laws. The Area Manager recommended that the material instead be acquired
by Gllins through a material sal es contract.

@l lins appeal ed to the Galifornia SSate Drector on March 23, 1992,
arguing that the clay to be mined is an uncormon variety of clay known as
Percy bentonite. He argued that the clay has exceptional qualities, in
that it seals well, has proper viscosity, and is silica free, thixotropic,
and friable insitu. In his Decision, the Sate Drector ruled as foll ows:

It is the opinion of the BLMthat common clay that w |
be used for purposes that do not require particul ar
specification is a clay that has never been | ocatabl e under the
Mning Lawand is therefore a mneral naterial sal abl e under the
[Miterial Sales] Act of July 3, 1947, as anended 30 USC 601
(1970). This Act states that (ongress has aut horized the
di sposal of mneral material "including but not limted to comnmon
varieties of sand, gravel, ... clay" unless disposal is not
ot herw se expressly authorized by |aw including the mning | ans
of the Lhited Sates.

The Sate Drector also cited our decisionin Lhited Sates v. Peck,

29 IBLA 357, 84 |.D 137 (1977), in support of conclusion that the clay
was a comrmon variety. Notwthstanding that conclusion, the Sate DO rector
di sposed of (ollins' appeal as foll ows:

h July 27, 1992, BLMi ssued gui dance (I nstruction
Menor andum VO | M No. 92-290) on the subject of processing
noti ces/ pl an of operations (PAD for suspected comon
variety mnerals. This IMIlists two options if the operator
insists on the locatability of the subject minerals.

1. The BLMw || suspend consi deration of
the Notice/ POQ pendi ng the out cone of a mneral
exam nation or contest proceedi ng.
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2. BLMw Il continue wth processing the
Noti ce/ POQ provided the operator is wlling to
est abl i sh an escrow account for the apprai sed
val ue of the mneral renoved, pending the outcone
of a mneral examnation or contest proceeding.

Accordingly, the Area Manager's decision that this mneral
naterial nmay be disposed of fromthe public lands wth a sal es
contract pursuant to the Material Act of 1947 and the regul ati ons
stated in 43 GFR 3610, is renmanded to the CGalifornia Desert
Dstrict to address the issue consistent wth gui dance cont ai ned
in VOIMNo. 92-290.

The purpose of the renand was plainly to allowBLMto initiate a
mneral examnation or contest proceeding against the claim in order to
adj udi cat e whet her the clay was an uncommon vari ety and, therefore,
| ocatabl e rather than salable. The Sate Drector provided Gllins the
option of proceeding wth mning during such review and payi ng t he
appropriate anount for salable mnerals into an escrow account .

The case record contai ns an August 3, 1992, BLM"short note
transmttal” to Gllins indicating that (even before the i ssuance of the
Sate Drector's decision) Gllins had opted to have his proposal treated
as a plan of operations and to put noney into an escrow account. The
record al so indicates that the Barstow Area dfice continued to process the
pl an of operations, recommendi ng on August 7, 1992, that it be approved,
provi ded that noney was pl aced i n escrow

h August 19, 1992, the Barstow Area dfice received the Sate
Drector's remand decision. n August 21, 1992, the Barstow Area Gfice
prepared a "prelimnary common variety determnation,” again indicating
that llins was "agreeable to * * * placing the appropriate anount of
noney in an escrow account until the common variety issue is settled
through the admnistrative process.” That noney represented the sal es
val ue of the clay, and paynent was nade on the presunption that the cl ay
was sal abl e under the law subject to being refunded to himif a different
concl usi on was reached. The Bureau's determnation al so stated that a
prelimnary apprai sal shoul d be conducted to deternine what escrow
paynents shoul d be nade; that a fornal appraisal, validity exam and
mneral report should be prepared; that, if the conclusion that the clay
was a comrmon variety (and, hence, sal able) was not changed, the Sate
Gfice should issue a conplaint and contest the claim that if the clay was
found during that contest to be a conmon variety and the clai minval i dated,
amateria sale contract should be issued; and that, if the clay was found
instead to be | ocatabl e (and not sal abl e), the noney in the escrow account
shoul d be refunded to @l lins.

h August 28, 1992, the Barstow Area Manager approved a Deci sion
Record/ H nding of No Sgnificant Inpact, approving the proposed action
of mning clay as requested by Gl lins, subject to various
restrictions. On August 31, 1992, the Area Manager notified ol lins by
letter
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of the approval of his plan of operations including the right to renove
10,000 tons, under the conditions described above, nanely that BLM
considered the clay as a common variety and therefore not |ocatabl e, but
instead sal abl e; that an escrow account woul d be established for paynent

of the value of the clay renoved; and that the noneys in the escrow account
woul d be disbursed to Gllins of the Lhited Sates Treasury based on "the
final determnation on whether on whether the mneral is |ocatable or
salable.” The letter al so approved removal of an additional 500 cubic
yards for use as roof tile and set the anount of the escrow paynent per
cubi ¢ yard of clay renoved, based on a prelimnary apprai sal. The approval
was subject to atine restriction, allowng mning only fromJune 1 through
Septenter 1 and Novenber 1 through March 1.

The record indicates that Gllins received notice of the August 31,
1992, letter on that date, when he picked up a copy at BLM A though the
letter indicated that BLMs deci sion was subject to appeal, it does not
appear that an appeal was fil ed.

@l lins' Notice of Appeal of the Sate Drector's August 17, 1992,
Deci sion was addressed to the Board wth copies to the Sate Gfice, BLM
and the Gfice of the Solicitor. The copy to the Sate Gfice, if sent and
received, is not inthe case file. The copy that was sent to the Solicitor
was recei ved there on Septenber 15, 1992, and was apparently forwarded to
the BBMSate Gfice. That copy does not bear an official BLMdate stanp,
but does bear a handwitten note stating "NA 9-16-92 [illegible initials]
MM"™ It thus appears that Gllins' notice of appeal of the Sate
Drector's August 17, 1992, Decision was tinely received in the Sate
Drector's office on Septenber 16, 1992. U

@l lins' notice of appeal conplains generally about BLMs deci si on
not totreat the clay fromhis claimas an uncormon variety. He asserts
therein that the clay "fornerly passed the rigorous Anerican Petrol eum
Institute (AP) tests a Drilling Mid which classified it as an UNOCOMMN
bentonite.”

The Bureau did not transmt the appeal to this Board fol | ow ng recei pt
of the notice of appeal. The record contains three additional docunents
generated after the filing of the appeal. HFrst is a BLMshort note
transmttal indicating that Gllins and Barney Sarr had cone to BLMs
offices to discuss their plans of operations onthe clains. @llins
requested a wai ver of the seasonal use restriction inposed by BLM but BLM
advi sed himthat none coul d be granted unl ess he hired a contracted
wldife biologist to be on site. No formal decision on this point was
ever issued.

The second docunent is also a BLMshort note transmttal, dated
Cctober 13, 1992, indicating that Gllins had told a BLM enpl oyee t hat

1/ The present record al so fails to disclose when @l |ins received the
Sate Drector's Decision. However, as it was not issued until Aug. 17,
1992, the filing on Sept. 16, 1992, the 30th day follow ng, was plainly
tinely. 43 CF R § 4. 410.
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it was "too late for himto sell clay for the Santa Fe oil disposal site."
The docunent indicates the enpl oyee's belief that BLMcoul d "cl ose t he
case file."

The final docunent is a BLMphone cal | /conversation confirnation
related infornati on concerning a visit by Gllins to BLMs offi ces
where Gl lins offered to give a BLMenpl oyee a check for additional
clay renoval fromthe Percy claim The enpl oyee refused to accept the
check until llins submtted and BLMapproved a pl an of operations for
the additional renoval, as the approved plan authorized renoval of only
approxi matel y 500 cubic yards. @llins noted that he had al ready renoved
2,125.86 tones and stockpiled an additional 2,000 to 2,400 tons. There
is no additional docunentation in the case record.

[1] Transmttal of the case file to this Board by BLMwas
unaccount abl y del ayed for over 3 years. The Bureau i s adnoni shed that it
failed to followthe correct procedure in handling this appeal. The
correct procedure is for BLMto forward the conpl ete, original case file
to the Board wthin the 10-day period provided by BLM Manual 1841.15 A
Eg., Patrick G Bunm 116 IBLA 321 (1990). The Board revi ewed a siml ar
situation in Thana Gonk, 114 | BLA 263 (1990):

The filing of a notice of appeal vests exclusive authority
over the matter under appeal wth the Board of Land Appeal s, and
BLMs authority is not restored until the Board takes action
di sposing of the appeal. AA Mnerals Gorp., 27 IBLA 1 (1976).
In keeping wth this principle, BBMnust forward the case (as
represented by BLMs casefile) to the Board so that it nay
exercise its authority to resol ve the dispute.

Under governi ng procedures, an appellant is not required
to serve a copy of his notice of appeal on the Board, which
nornmal | y becones aware that a notice of appeal has been filed
only when BLMforwards the notice of appeal and its conpl et e,
original casefile inthe natter to the Board. BLMnust forward
the record to the Board wthin no nore than 10 busi ness days
after receipt of the notice of appeal. Wah Chapter Serra d ub,
114 IBLA 172, 175 (1990) (citing wth approval BLM Manual 1841. 15
A. Wtil the file is received, the Board is unabl e to
intelligently reviewthe details of the dispute, and nmay not even
be anare (as in this case) that a notice of appeal has been
filed.

The Board is very sensitive to delays in forwardi ng
the case when a notice of appeal is filed, as BLMs failure to
pronptly transmt a file mght be seen as recal citrance,
resulting in delaying an appel lant's right to have BLMs deci si on
reviewed by the Board. See Harriett B Ravenscroft, 105 | BLA
324, 331 (Hughes, A J., concurring). V& are surprised by BLMs
failure toinitially realize (or to becone aware during the nore
than 13 nonths that it held the case followng the filing of the
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notice of appeal) that it was required to forward the case to the
Board, so that the admnistrative appeal s process coul d begin to
runits course. It is hoped that BLMw || take steps to conform
their procedures to these realities to avoid simlar mshand ing
of appeals in the future.

Thana Gonk, supra, at 273-74 (footnotes omtted). The Board s response

to BLMs handling of the Gonk natter applies equally here. V& perceive no
justification for failing to tinely submt the case record here. |If BLM
bel i eved that the appeal was prenature or had been rendered noot by
subsequent agency action or agreenent wth llins, it shoul d have
transmtted the case file along wth a notion to dismss the appeal. It is
evident that Gllins did not believe that his appeal was noot, as he
contacted the Board in 1995 to inquire about its status. 2/ As noted

bel oy we agree that the appeal is justiciable.

[2] To the extent that the August 17, 1992, Decision protected
@l lins' rights to mne the clay as a | ocatable mneral by directing
that the sal es proceeds be placed in escrow allowng for their return
to @llins if the clay were found to be salable, it conforned wth
reasonabl e agency-w de BLM procedures (set out in Instruction Menorandum
VO IMNo. 92-290) that are reasonabl e and consistent wth the law and
it is properly affirned. See Lone Mbuntai n Producti on G., 139 | BLA 244,
249 (1997); Atlantic Rchfield G., 121 IBLA 373, 380, 98 |.D 429, 432-33
(1991); Beard QI ., 105 IBLA 285, 288 (1988). This procedure anply
protects the rights of both the Gvernnent to recei ve proceeds of sal es of
mneral naterial and the due-process rights of clainants to have the |egal
status of mnerals on their clains fully and fairly adj udi cated.

n appeal, Gllins is justifiably concerned that the | egal status of
the clay (whether an uncommon variety and, hence | ocatabl e, or a common
variety and, hence, sal able) was deci ded agai nst himby BLMs August 17,
1992, Decision. As noted above, the Sate Orector did specifically rule
inthat Decision that the clay to be mned was a coomon variety. To the
extent that he did so, the Decision adversely affected Gllins. Further,
as the Sate Drector |acked authority in the context of that Decision to
rule on the coomon-variety status of the nmaterial, his Decision nust be set
asi de.

The proper manner to nake a common-variety determnation is to
initiate a mneral examnation and (if that examnation determnes that the
clay is a coomon variety) toinitiate a contest against the claim See,
e.g., lhited Sates v. Lhited Mning Gorp., 142 I BLA 339 (1998). As we
held in Mitthew J. Brainard, 138 IBLA 232, 235-37, BLMnay not nake a
common-vari ety determnation wthout providing notice and an opportunity

2/ It appears the only reason that BLMever transmtted the file was that,
in Gtober 1995 llins filed an inquiry wth this Board about the status
of his appeal .
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for a hearing. See Best v. Hunboldt P acer Mning ., 371 US 334
(1963); CGaneron v. Lhited Sates, 252 US 450, 459-60 (1920); Raw s V.
Secretary of the Interior, 460 F. 2d 1200-1201 (9th dr. 1972), cert.
denied, 409 US 881 (1972); Lhited Sates v. Dven, 32 |BLA 361, 366
(1977); Lhited Sates v. Bergdal, 74 1.D 245, 249-50 (1967). Wen

the governing agency (in this case BLM has determined that the mneral
clai ned to have been di scovered under a mning cla mon Federal |ands
is a coomon variety not subject to |ocation under the General M ni ng
Laws, but rather subject to disposal only under the Material s Sal es Act
of 1947 (thus requiring paynent of the purchase price for the mneral),
the proper recourse is toinitiate a Gvernment contest. See Mitthew J.
Brainard, 138 IBLA at 237, citing Lhited Sates v. ok, 71 IBLA 268,
273 (1983); Lhited Sates v. Dven, 32 IBLAat 365, and Lhited Sates v.
Bergdal, 71 1.D at 251.

The Area (fice has recogni zed that the question of the |egal
status of the clay on Gllins' claimhas not resolved. It indicated in
its August 31, 1992, Decision that "BLMwoul d conduct a common variety
determnation on the claimand investigate its validity. You wll be
given an opportunity to appeal the outcone of that determnation and
decision, anticipated wthin 90 days." However, it is not clear that BLM
proposed to conduct a mneral examnation and (if that examination shows
the clay to be a coomon variety) to contest this claim That nust be done
inorder to resolve the status of the noney pl aced in escrow since, as
di scussed above, the common- (or uncommon-) variety status of the clay
renoved w || determne whet her those noneys are deposited in the US
Treasury or returned to @llins. |If no such examnation and contest have
been initiated, BLMshoul d undertake themas soon as possi bl e.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned in part, set aside in part, and renmanded.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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